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O R D E R 
 
The June 15, 2022 redetermination is reversed. The claimant is entitled to a waiver of 
benefits under the financial hardship requirements of Section 62 (a) (ii) of the Michigan 
Employment Security Act (Act).      
     
 
 
 

 

Decision Date: August 23, 2022 KENNETH P. POIRIER 
 ADMINISTRATIVE LAW JUDGE 
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JURISDICTION 
 
On June 17, 2022, the claimant timely appealed a June 15, 2022 Unemployment 
Insurance Agency (Agency) redetermination. The redetermination denied the claimant’s 
request for a waiver of restitution under Section 62 (a) of the Act.  
 

ISSUE 
 
Is waiver of restitution allowed? 
 

APPLICABLE LAW 
 
Section 62(a) of the Act provides: 
 

If the unemployment agency determines that an individual has obtained benefits 
to which the individual is not entitled, or a subsequent determination by the 
agency or a decision of an appellate authority reverses a prior qualification for 
benefits, the agency may recover a sum equal to the amount received plus 
interest pursuant to section 15(a) by 1 or more of the following methods: 
deduction from benefits or wages payable to the individual, payment by the 
individual in cash, or deduction from a tax refund payable to the individual as 
provided under section 30a of 1941 PA 122, MCL 205.30a. Deduction from 
benefits or wages payable to the individual is limited to not more than 50% of 
each payment due the claimant. The unemployment agency shall issue a 
determination requiring restitution within 3 years after the date of finality of a 
determination, redetermination, or decision reversing a previous finding of benefit 
entitlement. Except in the case of benefits improperly paid because of suspected 
identity fraud, the unemployment agency shall not initiate administrative or court 
action to recover improperly paid benefits from an individual more than 3 years 
after the date that the last determination, redetermination, or decision 
establishing restitution is final. Except in the case of benefits improperly paid 
because of suspected identity fraud, the unemployment agency shall issue a 
restitution determination on an issue within 3 years from the date the claimant 
first received benefits in the benefit year in which the issue arose, or in the case 
of an issue of intentional false statement, misrepresentation, or concealment of 
material information in violation of section 54(a) or (b) or sections 54a to 54c, 
within 3 years after the receipt of the improperly paid benefits unless the 
unemployment agency filed a civil action in a court within the 3-year period; the 
individual made an intentional false statement, misrepresentation, or 
concealment of material information to obtain the benefits; or the unemployment 
agency issued a determination requiring restitution within the 3-year period. The 
time limits in this section do not prohibit the unemployment agency from pursuing 
collection methods to recover the amounts found to have been improperly paid. 
Except in a case of an intentional false statement, misrepresentation, or 
concealment of material information, the unemployment agency shall waive 
recovery of an improperly paid benefit if repayment would be contrary to equity 
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and good conscience and shall waive any interest. If the agency or an appellate 
authority waives collection of restitution and interest, except as provided in 
subdivision (ii), the waiver is prospective and does not apply to restitution and 
interest payments already made by the individual. As used in this subsection, 
"contrary to equity and good conscience" means any of the following: 
 

(i) The claimant provided incorrect wage information without the intent to 
misrepresent, and the employer provided either no wage information upon 
request or provided inaccurate wage information that resulted in the 
overpayment. 

 
(ii) The claimant's average net household income and household cash 
assets, exclusive of social welfare benefits, were, during the 6 months 
immediately preceding the date of the application for waiver, at or below 
150% of the annual update of the poverty guidelines most recently 
published in the Federal Register by the United States Department of 
Health and Human Services under the authority of 42 USC 9902(2), and 
the claimant has applied for a waiver under this subsection. The 
unemployment agency shall not consider a new application for a waiver 
from a claimant within 6 months after receiving an application for a waiver 
from the claimant. A waiver granted under the conditions described in this 
subdivision applies from the date the application is filed. If the waiver is 
granted, the unemployment agency shall promptly refund any restitution or 
interest payments made by the individual after the date of the application 
for waiver. As used in this subdivision: 

 
(A) "Cash assets" means cash on hand and funds in a checking or 
savings account. 

 
(B) "Dependent" means that term as defined in section 27(b)(4). 

 
(C) "Household" means a claimant and the claimant's dependents. 

 
(iii) The improper payments resulted from an administrative or clerical 
error by the unemployment agency. A requirement to repay benefits as the 
result of a change in judgment at any level of administrative adjudication 
or court decision concerning the facts or application of law to a claim 
adjudication is not an administrative or clerical error for purposes of this 
subdivision. 

 
In determining whether or not to grant a request for a waiver of restitution due to 
financial hardship, Section 62 (a) of the Act requires the Agency to consider whether the 
claimant's average net household income and household cash assets, exclusive of 
social welfare benefits, were, during the 6 months immediately preceding the date of the 
application for waiver, at or below 150% of the poverty guidelines most recently 
published in the federal register by the United States department of health and human 
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services under the authority of 42 USC 9902(2) …” and whether the claimant has 
applied for a waiver under Section 62 (a) (ii) of the Act. Such a waiver is effective from 
the date on which the application for the waiver is filed.  The 2021 poverty guidelines for 
the 48 contiguous states and the District of Columbia show the following information, 
representing annual income: 
 
PERSONS IN FAMILY/HOUSEHOLD  POVERTY GUIDELINE 
   

1 $12,880 
2 17,420 
3    21,960 
4 26,500  
5 31,040  
6 35,580  
7 40,120 
8 44,660 

 
For families/households with more than 8 persons, add $4540 for each additional person. 
 
Source:  Federal Register, 86 FR 7732, Document Number 2021-01969 
 

FINDINGS OF FACT 
 

The claimant filed a claim for unemployment benefits on April 17, 2020. The Agency 
approved his claim on a monetary basis on April 20, 2020. On June 19, 2020, the 
Agency issued a determination holding that the claimant was not disqualified for 
benefits under the misconduct provision of Section 29 (1) (b) of the Act. On July 21, 
2021, the Agency issued a redetermination stating that the claimant was disqualified for 
benefits under the illegal drugs provision of Section 29 (1) (m) of the Act. The Agency 
never received an appeal from the claimant concerning the July 21, 2021 
disqualification. On July 21, 2021, the Agency also issued a notice that the claimant had 
been overpaid benefits from June 20, 2020, through July 20, 2021. 
 
The claimant requested a waiver of restitution on September 16, 2021. In his waiver 
request, the claimant reported that he was not legally married, that he had no 
dependents, that he had nothing his checking account, and that he had five dollars in 
his savings account. During the six months extending from March 2021 through August 
2021, the claimant’s only income consisted of $2648.00 per month in unemployment 
benefits. The Agency declined the claimant’s waiver request because of its position that 
his unemployment benefits constituted income, and that his income exceeded the 
poverty guidelines used to determine whether to grant a restitution waiver. 

 
REASONING AND CONCLUSIONS OF LAW 

 
The Agency's representative noted that the claimant had received a payment of 
unemployment benefits during the time in question. However, Section 62 (a) (ii) of the 
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Act specifically excludes social welfare benefits from the calculation used to determine a 
claimant's entitlement to a waiver of restitution.  
 
Section 2 (1) of the Act declares the public policy that prompted the enactment of the 
Michigan Employment Security Act. That declaration states that involuntary 
unemployment harms unemployed workers and their families, "to the detriment of the 
welfare of the people of the state." It goes on to note that accumulating funds during 
periods of employment to help "persons unemployed through no fault of their own…  is 
for the public good, and the general welfare of the people of the state."  Given this 
statement, it is concluded that unemployment benefits are social welfare benefits. The 
claimant's unemployment benefits therefore will not be considered in the calculation for 
determining entitlement to a restitution waiver in this matter. 
 
Without his unemployment benefits, the claimant had no income in the 6 months before 
he submitted his waiver request. Based on the record in this matter, it is concluded that 
the claimant’s average net household income and household cash assets, exclusive of 
social welfare benefits, were, during the 6 months immediately preceding the date of the 
application for waiver, at or below 150% of the annual update of the poverty guidelines 
to be considered in deciding whether to waive restitution. The claimant therefore is 
entitled to a waiver of benefits under the financial hardship requirements of Section 62 
(a) (ii) of the Act. The June 15, 2022 redetermination is reversed. 
 

IMPORTANT:  TO PROTECT YOUR RIGHTS, YOU MUST BE ON TIME 
 
This Order will become final unless an interested party takes ONE of the following 
actions:  (1) files a written, signed, request for rehearing/reopening to the Administrative 
Law Judge, or by an office or agent office of the agency OR (2) files a written, signed, 
appeal to the Unemployment Insurance Appeals Commission at P.O. Box 30475, 
Lansing, MI 48909-7975 (Facsimile: 517-241-7326); OR (3) files a direct appeal, upon 
stipulation, to the Circuit Court on or before: 
 

September 22, 2022 
 

 
 
I, D. Pitcher, certify a copy of this order has been sent on the day it was signed, to each 
of the parties at their respective addresses on record.   
 

(SEE ATTACHED SHEET) 
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REQUEST FOR REHEARING OR REOPENING BEFORE AN ADMINISTRATIVE LAW JUDGE 
  
When the appeal to the Administrative Law Judge (ALJ) has been dismissed for lack of prosecution or a party is in 
possession of newly discovered material information not available when the case was heard by the ALJ, the party 
may request rehearing in writing before the ALJ instead of appealing to the Unemployment Insurance Appeals 
Commission (Commission).  A request for rehearing must be signed by the requesting party or their agent and 

RECEIVED by the Michigan Office of Administrative Hearings and Rules (MOAHR) at 3026 West Grand 
Boulevard, 2nd Floor Annex, Ste 2-700, Detroit, MI 48202 by fax, 517-763-0135; or by Email at 
MOAHR-UA-Detroit@michigan.gov, or by an office or agent office of the agency, within 30 calendar days 
after the date of this decision.  The party requesting rehearing must also serve the request on the opposing party.  
A rehearing request received (as described above) more than 30 days after the decision is mailed, shall be treated 
as a request for reopening.   
 
The ALJ may, for good cause, reopen and review this decision and issue a new decision or issue a denial of 
rehearing/reopening.   
 
If a request for rehearing or reopening is not received by MOAHR, and an appeal to the Commission is not 
submitted, the hearing decision becomes final.  
 


